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created for a specific purpose, must look to its charter, which is, as it 
were, the law of its nature, to ascertain the extent of its capacity. It can 
make no contracts forbidden by its charter, but can only make those 
which are necessary to effectuate the purposes of its creation. Mar- 
shall on Corps., Sec. 64 ; Blair v. Perpetual Insurance Co., 10 Mo., 559. 
A resolution of the county commissioners offering a reward for the finding 
of a missing man is in excess of their legal power, and does not authorize 
a contract between the county and a third person. Scheiber v. Von Arx, 
87 Minn., 298. And a school board can exercise no other powers than 
those expressly granted, or which are necessarily implied from those grant- 
ed. Cumberland County District v. Fogelman. 76 111., 189. 

Telegraphs and Telephones — Non-Delivery of Messages — Limita- 
tion of Liability. — Western Union Telegraph Company v. Smith, 130 
S. W., 622 (Texas). — Held, that the failure of the sender of a message 
to have it repeated does not preclude a recovery of damages caused by the 
negligence of a telegraph company in changing the address of the message 
and thereby causing its non-delivery, though the message was written on 
the company's blank, stipulating that the company should not be liable 
for the non-delivery of any unrepeated message beyond the amount re- 
ceived for sending the same. 

On this question the authorities are in conflict. Many courts hold 
that a company by a stipulation on its blank may limit its liability for 
ordinary negligence, unless the sender have the message repeated from the 
terminal to the sending station. Primrose v. West. Union Tel. Co., 154 
U. S., 1; Ellis v. American Tel. Co., 13 Allen (Mass.), 226; Contra: 
West. Union Tel. Co. v. Crawford, no Ala., 460; Wertz v. West. Union 
Tel. Co., 8 Utah, 499. But the rule as to what constitutes negligence dif- 
fers in several jurisdictions. In Texas the rule is that they are not liable 
unless the plaintiff show affirmatively the negligence of the company. 
West. Union Tel. Co. v. Hearne, 77 , Texas, 83. Some courts recognize 
no degree of negligence. Brown v. Postal Tel. Co., in N. C, 187; Reed 
v. West. Union Tel. Co., 135 Mo., 661. Kansas holds they cannot limit 
their liability for "gross negligence," and the burden is on the company, to 
show they were not negligent. West. Union Tel. Co. v. Crall, 38 Kan., 
679. Other states hold that they can only limit their liability for mis- 
takes occasioned by causes over which they had no control. Gillis v. West. 
Union Tel. Co., 61 Vt., 461 ; West. Union. Tel. Co. v. Tyler, 74 111., 168. 
Some jurisdictions hold, however, that such a stipulation by a telegraph 
company cannot limit its liability or the liability of its servants for 
non-delivery or for unreasonable delay in delivering. West. Union Tel. 
Co. v. Way, 83 Ala., 542 ; West. Union Tel. Co. v. Broesche, 72 Texas, 654 ; 
Hibbard v. West. Union Tel. Co., 33 Wis., 558. 

Trusts — Constructive Trusts — Fraud. — Ruhe v. Ruhe, 77 Atl., 797 
(Md.). — Held, that property obtained through the fraud of a third person 
is held under a constructive trust for the person defrauded by the person 
receiving it, though the latter be innocent. 
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Where property is obtained by fraud and held by the person com- 
mitting the fraud, the wrong-doer will be converted into a trustee ex 
maleficio. Angle v. Chicago, St. Paul, etc., Ry., 151 U. S., 1; Piper v. 
Hoard, 107 N. Y., 73. This is true even though the representations be 
false in fact, though made without any fraudulent intent. Wingerter v. 
Wingerter, 71 Cal., 105. And to constitute such a trust it is not necessary 
that a confidential relationship exist between the parties. Christy v. Sill, 
95 Pa. St., 380; Nat. Bank v. Johnson, 51 Nebr., 546. But the American 
authorities seem to be in conflict with the principal case, for they hold 
that in general a constructive trust will not be declared because of the 
fraud of a third person when no fraud can be shown against the grantee 
of the property. Beach v. Dyer, 93 111., 295 ; Pomeroy's Equity Jurispru- 
dence, Vol. 2, page 629. The English authorities, on the other hand, are 
in accord with the principal case. Bridgman v. Green, 2 Ves., 627; 
Huguenin v. Basely, 14 Ves., 289. But if the person guilty of the fraud 
was acting as agent of the grantee, the fraud is attributed to the grantee. 
Graves v. Spier, 58 Barb. (N. Y.), 349; Barker v. Barker, 27 Nebr., 135. 
And where money belonging to a principal and given to an agent for a 
particular purpose, was received from the agent by a third party, who 
had no knowledge of the actual ownership, but for an illegal purpose, the 
third party was held a trustee de son tort for the principal. Stock and 
Grain Exchange v. Bendinger, 109 Fed., 926. 

Waters and Water Courses — Pollution of Stream — Rights of 
Riparian Owner's. — Shoffner v. Sutherland, 68 S. E., 996 (Va.). — 
Held, that where an operator of a sawmill threw sawdust into a stream, 
so that the deposits of sawdust in the stream discolored the water, and 
in warm weather gave it an offensive odor, causing live-stock to refuse 
to drink it and making the water unwholesome and less fit for domestic 
purposes, and where physicians believed that the decaying sawdust de- 
posits affected the purity of the water and generally caused disease along 
the stream where it was found, such use of the stream was in violation of 
the rights of a lower riparian owner and he could sue. 

By the weight of authority every riparian owner is entitled to have 
the water in a stream which passes through his land in an unpolluted 
condition, and the upper riparian owner cannot by any unreasonable use 
of the stream contaminate the water so as to injure the lower riparian 
owner. Montana Co. v. Gehring, 75 Fed., 385 ; McGennes v. Adriatic Mills, 
116 Mass., 177; Strobel v. Kerr Salt Co., 164 N. Y., 303. The question 
as to what is a reasonable and what is not a reasonable use of the stream 
is generally a question of fact for the jury to decide. Phillips v. Sher- 
man, 64 Me., 171 ; Red River Roller Co. v. Wright, 30 Minn., 249. Some 
courts have, however, decided that the mere maintaining of a sawmill on a 
stream is not an unreasonable use. People v. Elk River Mill Ech. Co., 
107 Cal., 221 ; Jacobs v. Allard, 42 Vt., 303. Any riparian owner whose 
rights have been invaded may sue. Carhart v. Auburn Gas Co., 22 Barb. 
(N. Y.), 297. One of the reliefs which the riparian owner is entitled to 
by virtue of the injury he has sustained as a result of the pollution is an 



